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In the Matter of *
*

CC DOCKET o. 02-6*
*
*
*

************* *

Federal-State Joint Board on
Universal Service

PETITION OF DATA RESEARCH CORPORATION FOR ORO R DIRECTING
UNIVERSAL SERVICE ADMINISTRATION COMPANY TO P OCESS PUERTO
RICO DEPARTMENT OF EDUCATION'S FUNDING REQUES FOR SERVICES

PROVIDED BY DATA RESEARCH CORPORATION UNDER HE SCHOOLS
AND LIBRARIES UNIVERSAL SERVICE SUPPORT ME HANISM

FOR YEARS 2001 AND 2002

NOW COMES Data Research Corporation ("DRC'') and req ests that the Federal

Communications Commission (the "Commission") issue an order requirin the Universal Service
I
,

Administrative Company ("USAC") to process the funding requests ofthe l1uerto Rico Department
I

ofEducation ("PRDOE") for services provided byDRC to PRDOE in the ye*s 200I and 2002 under
,

,

the Schools and Libraries Universal Service Support Mechanism. In sUPP9rt of this petition, DRC
I

avers the following:

I

I. On November 14, 2003, the Commission adopted an Order (Ex~ibit "I ") which directs

"USAC to review and process the funding requests ofPRDOE for FlY 200 I and 2002, other

than those associated with DRC..." (Order at ~17).



2. In the Order the Commission"also direct[s1USAC notto process fun ing requests involving

DRC for any services rendered during FY 2001 or 2002, or for prior ears, in the absence of

further direction from the Commission. (Order at ~24).

3. The Order states that "it [is] appropriate under these circumstances fi USAC to defer action

indefinitely on all FRNs involving DRC because USAC is a are of an active law

enforcement investigation directly related to these FRNs..." (Order t ~24).

4. The Order also states that "[t]his precaution is necessary because th Department of Justice

of the Commonwealth of Puerto Rico is investigating DRC's pe formance as a former

contractor of record. The record before us contains no further info ation on the status or

conclusions of that investigation." (Order at ~24).

5. DRC attaches hereto as Exhibit "2" a letter dated March 28, 2006 from Pedro G. Goyco

Amador, ChiefProsecuting Attorney ofPuerto Rico, which makes cl ar that the Puerto Rico

Department of Justice is not investigating DRC any more.

6. DRC also attaches hereto Exhibit "3" a letter from James 1. Kuros t, Trial Attorney, U.S.

Department of Justice, dated July 2005, which states an investigati~n by the United States
I

Department of Justice is closed. (Exhibit "3").

7. Clearly the investigation by the Puerto Rico Department of Justic~, which prompted the

Commission's order to "USAC not to process funding requests imlolving DRC" has been

I

concluded and no findings against DRC have been made. The samr is true with respect to

the investigation by the United States Justice Department. Thereforf, there is no longer any
,

reason to (1) not process funding requests involving DRC or (2)1 withhold payment for

-2-



services DRC provided four years ago.

8. In ~16 of the Order the Commission recognizes "that indefinit y deferring action on

applications could inadvertently hann individuals that ultimately ill be cleared of any

wrongdoing, particularly in those instances when an investigation t es years." In the case

ofDRC, the investigations have been concluded and DRC has been bsolved of any wrong

doing. Consequently it is no longer appropriate for USAC to defer a tion indefinitely on all

FRNs involving DRC.

9. Although almost three years have passed since the Commission issue the Order, no findings

of any wrongdoing have been made by anyone who has investigate DRC. It is therefore

appropriate that the Commission issue an order requiring USAC to process PRDOE's

funding requests for services provided by DRC to enable it to recei e payment.

WHEREFORE, DRC prays that the Commission order USAC to pro ess PRDOE's funding

requests for services provided by DRC to PRDOE subject to the same audit ng safeguards outlined

in the Order.

Respectfully submitted:

Camilo K. Salas ill (LA Bar 10. 11657)
SALAS & Co., L.C. ,
650 Poydras Street
Suite 1650
New Orleans, LA 70130
Telephone: 504-799-3080
Facsimile: 504-799-3085 I

E-Mail: csalas@salaslaw.cOlt1
!
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CAMILO K. SALAS ill
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Before the
FedeTal Communkat\.ons CommissIon

Washington, D.C. 20554
AUG 14 2006

FCC - MAILROOM
In the Matter of )

)
Federal-State Joint Board on )
Universal Service )

)
Petition of the Puerto Rico Department of )
Education to Release :F1Ulds Associated with )
the Schools at\d Libraries Universal Service )
SUPP011 Mechanism for Years 2001 and 2002 )

CC Docket No. 02-

Order

Adopted: Novcmbcr 14, 2003 Released: Novelnber 25, 2003

By the Commission: .

1. INTRODUCTION

1. In this Order, we direct the Schools and Libmries Division (SLD) "fthe Universal
Scrviee Administrative Company (USAC. Or Administrator) to review lUld prpeess the
applications of the Puerto Ric\) Depa11ment of Education (pRDOE) for fundi g yearn (FY) 2001
and 20021 under the schools and librlUi.es universal support mechanism (E-ra e Progr.un) with
the condition. contained in this Order, We dircct USAC to engage an indepe dent auditor to
examinc PRDOE's eomplilUlce with the Commission:'s requirements for FY 00 I and 2002
funding, before USAC commits or disburses FY 2001 and 2002 funds on beh~lfofPRDOE,

BACKGROUNDII.

2. We also direct USAC to engage an independent auditor to exan1ine PRDOIi's
compliance with Commission rules during the first three yea~s of its particip*on in the E-rate
Program (FY 1998, 1999, 2000). Upon completion of that audit, wc will addfcss issues related
to PRDOn's participation in the E-rate program for those thrce fuuding years! including any
need for recovery of funds that were distributed during those years.' i

I

I

A. Program Rules lind Policies

3. Unde~ the E-ratc program, eligible schools, libraries, and their consortia may apply
for discounts On eligible telecommunications services, Internet access, and in1lernal connections?

i

l For lhose two fundillg year~ PRDOl< has requested .$69,500,969 in internal connection., lclboonmlunications
FlervicesJ and Internet ucccss. See SLD's website, "-::htlo:/!www,sLuniveraalseryice.orgP. i

, 47 C.F.R. §§ 54.502, 54.503.

EXHIBIT
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In order to receive discoUtlts 011 eligible services, the Commission's rules req lIre that the
applicant makc a bona f,de request for services by filing with t1,e Administ or an FCC Form
470, which is posted to the Administrator's website for all potential competi g service providers
to review.3 The COlmnission's rules require eligible schools and libraries to eek competitive
bids for all serviccs cligible for diRcounts.4 After the FCC Form 470 is post , tlle applicant
must wait at least 28 days before entering illto binding service agreements w th its chosen
providers:' When choosing a service provider, the applicant mllst select the ost cost effcctivc
bid.6

4. Once the applicant has complied with thc Commission's compcli lve bidding
requirements and signcd a contract for eligible services, the applicant must Ie FCC Form 471 to
notify the Administrator of the services thnt have been ordered, the carrier w th whom the
applicant has .igned the contract, and Mn estimate of fumb needed to cover· e discounts
requested for eligible services.? SLD reviews the FCC Forms 471 it receive and issues ftmding
coriuni.tment decisicins haccordance with the Commission's rules.

5. USAC doe. not provide funds directly to schools Mnd librmies. 1I ·tcMd, the
Administrator disburses funds to eligible service providers wbo, in turn, offe discounted
service. to eligible .chools and libraries.8 111e applicant may ask its service rQvider to billlhe
discounted amount. AlternativelY,!he applicant may pay the full, undiscoun ed amount, and
then file a designated form with the Administrator to request reimbursement •

6. In order to protect against waste, fraUd, and abuse, action on pen ing applications is
deferred when USAC is made aware of investigation. by federal, state, or 10 al authorities that
potentially implicate eompliance with program rules for that funding request In order to avoid
jeopardizing non-public investigations, USAC does not notifY applicants tha an application may

:l Sllhoo!s and Librdrics Univursal SL.iVice t Description ofServices 'Requested and Cenificat on Porm, OMB 3060
0806 (Ft.'C Form 470); 47 C.r-.R. § 54.504(JJ); Federal-State Joint Som'd on Universal Se 'ce, CC Docket No. 96.
45. Report and Order, 12 FCC Red &77(" 9078, para, 575 (1997) (Universal Service Order) as concc1cd by
Federal·State Joint Board an Universal Service, CC Docket No. 96-45, Emua, liCC 97-157 ( 1. June 4. 1997).
qffirmed in part, Texas Office ofPublic Utility Omn.,e! v. FCC, 1&J F.Jd 393 (5th Cir. 199 ) (affirming Vlliversal
Service First Report and Order in part and reversing and remanding on umclated grounds)~ ert. denied, CelpagcJ

Inc, v. FCC. 120 S. Ct. 22.12 (May 30, 2000), cerl. denied. AT&T Corp. v. Cincinnali Bell .1. Co., 120 S. Ct. 2237
(Juno 5, 2000), c.,.l. dismiss",/' GTE S,mi•• Corp. v. FCC. 121 S. Cl. 423 (Nov. 2, 2000). !

447 C.F.R- § 54.504; Universal Service Order, 12 FCC Red 019029, para. 480.

, 47 C.F,R. § 54.504{b). Services al.o may be provided under larlIT or lDOnlh-l<>-month ~gemen",.

, Universal SC11Iice Order, 12 FCC Red at 9029·30, para. 481. !

7 47 C.F.R. § 54.504(0); Schools and Libraries Universal Service, Scrvices ordered and dertification FonD, OMB
3060-0806 (FCC Form 471). !

,

, 80.e c."hange" 10 rhe BoardofDirecrors ofthe National Exchange Carrier Assoelal/on, Inc

J
Fe.d•.,.al-Slale. Jolni

Board on Un;,;ersal Service, CC Docket Ncs. 97·21 and %-45, Order, FCC 99-291, paras. -9 (rei. October 8,
1999), reeon. pending; Changes /0 Ihe Board o!Direc/crs ofthe Nalional Exchange Carrt Assoc!anon. Inc"
Federal-StaleJoinr Board on Univer-ml Service, CC l)Qcket Nbs. 97-21 .n~ 96-45, Order, !tCC 00-350 (reI. October
26, 2000), appealpending sub nom., Unlled Stata, T.lecmnmunicalinn.. As.<cc!alion v. FedJ,,,,1 Communications
Commission, No. 00.-1500, filed November 27,2000; see also SLD'., website,
<:httP;/Iwww·slruniyerUeryice.orgt>.

'The reimbursement foml is called the Billed Entity Applielll1l Reimbursement (llEAR) Fonn.
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B. USAC Audit of PRDOE and Pending Investigations

FCC 03-294

7. In accordance with its standard operating procedures, USAC COl nitted and
'disbursed funds on behalf ofPRDOE during FY 1998-2000 to two seNice roviders, Puerto
Rico Telephone Company (PRTC) and Data Research Communications Co pany (J1RC).1O
After the first yeur of operation of the program, USAC initiated audits of se ected beneficiaries in
order to cariy out its obligation to protect against waste, fraud and abuse. is audit offY 1998
beneficiaries, conducted by an independent audit fiml, was completed in 20 O. The audit
identified apparent program violations with respect to I'lillOE for funding ear 1998,
Specifically, the independent auditors determined that, in the classroolllS vi Hcd, there were no
desktop computers, which would appear to violate the Commission's reiuir ment that recipients
have the necessary resources to utilize the services funded by the E-rate, 1

8. In response to that aucilt, on Decemher 5, 2DD 1, USAC suspende payments on behalf
ofPROOE for FY 1998-2000 for failure to "secure access to all of the reso rees, including
computers" necessary to make lise ofthe discounted services purchased wit the E-rate .
funding. I> After consultation with the Wireline Competition Bureau, USA' also suspended
consideration ofPRDOE's applications for FY 2001 and 2002, and it requir d PIillOE to
respond to the findings of the USAC-initiated auditll Tn its Decemher 5, 2 OJ Suspension
Letter, USAC askcd PRDOE for a detailed analysis of the state of the E-rat program in Puerto
Rico, including information on computer installation, curriculum sofi.ware, ·'acher training and
the school electrical systems. 14 In January, 2002, PRDOR responded to US C with written lUld
in-person reports. PRDOE stated that it had lannched a three-pronged E-rn recovery effort that
focused on PRDOE's schools, its central communications network, and its cntral offices, 1$

PROOE updated its reports in April and October, 2002, detailing its progres in achieving the
goals ofits recovery program, On September 27, 2002, PRDOE wrote US C, urging USAC to
resume its processing ofPRPOE's FY 2001 and 2002 applications. 16

9, Meanwhile, in the fan of 2000, soon afler the USAC-initiated au 't, Puerto Rico held

10 PRDOB received commitments for it.s 1540 schools for telecommunications services, Tnttrnet ncces.s.1 iind internal
connections for l'Y 1998. 1999, and 2000, totaling $158 million dollars..Oflbal, $101 millIon dollars was
disbursed. See Leiter from Dr, cesar A. Roy HOnulndoz, Secretary, PRDOE, to Jane Mago' General Colltlsel, .
[<eclem! Coll1ttlunieations Commisaion, dated January 30, 2Q03 (I'ROOE Petition) at4 and ;xhibit 1 (Appendix Ii of
Arthur Andersen Audit R,cport, dated October 17, 2001), In FY 1998, PRDOE seleeled Pu a Rico Telepbone
C..ompany (PRTC) for tclcoollununications service and Internet 8CCCSS~ and Data Resoarch ammunication
Corporati<JIl (ORC) for internal connections, Itl FY 1999, PR tJ(m selected PRTC for tele Inll1unicatlol\9 selVice,
both PHTC and IJRC for Tntemet ac£ess.J!!!d DRCJo0nternal connections, In FY 2000, P E selected DRC for
Intemet access, and PRTC and DRC for internal connect,ions-:----

11 PRDOE Petition at r.xhibill. page !l-vi.

" Letter from George McDonald, USAC, 10 PRDOE, dated December 5, 2001, at 1-2. (8n pensioll l.elter).. .

IJ ld

" Id, at 2.

I., PRDOE Petition "t Exhibit IV,

"Lettor £i'om PRDOE to George McDonald, USAC, dated September 27. 2002.

3
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geneml elections. In early 2001, the ntlW governor took office and appuinte a new Secretary of

Education \0 head PRDOE. Upon taking over, the new Secreta detcniline that in many
~oo~s th,e equipment did not arpear to ~ave been ~roperlyjJlstalled,and!" . the,r schools \he
elecull:almfrastmcture was obsolete or madequale. } The new Secretary III ncdiatcly began
corrcctive measures, including hiring an outside consulting fum 10 undertak a comprehensive
and critical analysis oftne status of the E-rate program under PRDOE.18 PI OR cancclled
ORC's service contract under the E-ratc program, and subsequently asked Department of .
Justice of the Commonwealth ofPuerlo Rico to investi 'ate DRC's record 0 . perfonnance,I9 At
the same time, other federal and local authoritIes egan investigating quesli able procedures at
the PRDOE undcr the prior administration's tenure, Between January, 2001 and January, 2002,
four separate entities initiated investigatiuns ofPRDOn.20 These investigati llB, examining
events that OCCUlTed prior to January, 2001, uncovered a pa.~t record of com etilive bidding
violations, contracts inconsistent with federal requirements, and funds spent n "unallowable
activities."" Irregularities in the use ofU,S, D"'Partmcnt of Education fund. led the U,S,
Dcpai'ment Df Justice to indict Victor Fajardo-Vclez, Secretary of Educatio fDr Puerto Rico','
from 1994 tD 2000, That individual subsequently was scntenced to three ye rs in federal prison
and required to pay restitution Df over $4 million,22 Federal investigations i to Il,ese matters are
ongoing,

10, As previously noted, latc in 2001, USAC suspended payment to 'RDOE for all
outst!U1ding commitments for TlY 1.998, 1999.• and 2000, Subsequently, PR C brought a lawsuit
against DRC, alleging it had failed to pay PRTC for services rendered to it. RC, in turn,
eounterchlimed, and filed a third-party complaint against USAC in the C0111 10nwealth Court qf
Puerto Rico,'3 The complaint seeks $77 million in damages fi'om USAC, b sed in part On \he
c.oD.tcntion that fi.mding commitments issued by USAC constituled binding ontracts with the
PRDon, DRC claims that USAC is respDnsible for any funds duc to PRTC based Dn USAC's
fimding commitments in previous program years. PRC is claiming that US C's cMsation of
paymel'lts under thc schools and libraries support mechanism is the canse of DRe's default

17 PRDOE Petition at 3.

" rd.
" /d. at 5 and Exhibit XII,

"Ill tnvestigations werciaunchcd by (i). commiltee orlbe Puerto Rioan Senate; (2) by lbe rjeportmetll of Justice of
the Cormnonwcalth ofPueno Rico; (3) by a eemmiuee ofprominent citizens ("mue Ribbon Committee'"'),
appointed by Commonwealth Governor Sila M, Calderon (.<ee PRDOE Petitio" at 5); and (~) by the U.S.
Depart.ment of Education. PRDOE Petition at 5·6; Lcttcrfroril William D. Hansen> U. S. ~cpHItmcntof Education,
to Puerto Rico Govemor Sila M CaJdcr6n, dated May 29, 2002, at 2 (USDOE Letter).

" USDOE Letter at 2. I
,

12 See Criminal Docket for Case 02-eR-42-ALL, U.S. v. Vj(~tor Fajardo-Vele"z, U.S. Di81ri~L Col.U"~ .Puerto Rico (San
Juan), ·filcd Jan. 22, 2002, ,otltenee enlered December 12, 2002, 'rhe indictment charged t at between i99~ and .
2000, the defendanl and his co-defendants extorted approximately $4.3 million from PRO E contractors.
DcfcndlUlt recruited his sister-in-law to represent two cO'l'0m!ions. in order to divert thnds Irom lhem, and he
awarded approximately $138 million in OOnltnclS 10 four corporations owned by other defe~dlU1ts. Joint press
release of the United Slaru, Attorney, District of Puerto Rico; the Puerto Rico omce onhel PederaJ Bureau of
Investigation; U.S, Dcpllrl1\1ent ofEducation, Office of Inspector General; and the Puerto l1ico Onke ofthe
Comptroller, January 23,2002, ,

:n Puerto Rico Telephone Company v. DRC Corporation v. Univel'sal Service Adminhil~l1live Company, C;y. No.
KAC-02-S07S-(901) (Sala Superior de Sau Juan).

4
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against PRTC. DRC also claims relief against USAC based on USAC's fun ing commitments to
PRDOE.

C. PRDOE'.l'etition

11. On January 30, 2003, PRDOE petitioned the ConUJ.lission to dire t USAC to
resume processing PRDOE's applications for FY 2001 and 2002:4 PRDO argues that such
relief is appropriate for the following reasons: (1) as a result of the 2000 g neral electi.ons in
Puerto Rico,-the leadership ofPRDOE is new, and unaffiliated with the a inistration from the
first three yem's of the E-rate program in Puerto Rico; (2) independent audi identified 111e
needed changes in administrative struelnre and control mechanisms; (3) P OE launched a
"recovery program" to implement the findings of the independent aUditors; d (4) PRDOE
responded promptly to requests by USAC for documents and other informa on.

·12.PRDOE states that its iecovetyprognun has corrected thteekey' reas thatw6re
formerly deficient: (I) the network itsclf; (2) thc infrastructure in the schoo '; and (3) the
infrastructure at the PRDOE central offices. Carried out with funding from on-R-rate sources,
PRDOE states it has made $.80 million in school electrical repairs, installed 300 school
eomputen;, set u network bel desks with 43 tcchnicians, and trained 27 00 teachers 65% of
a1l teachers), With training scheduled for more teachers. PRDOE statcs that tis striclly
enforcmg blddll1g regulatIons. PRDOE has rewritten vendor cOntracts to inc ude enforceable
anti-comtption clauses. PRDOE also has instiluled a validation process that measures actual
access of schools to the network. According to PRDOR, it has moved fTOm ractically no
schools cOnnected to the network to more than 600 schools.2s

13. PRDOE pledges to continue Cooperating with ongoing investigat ons of funding
years 1998-2000.

2
• It commits to comply with all applicable local and feder llaws, and to

periodically retain an external independent prOfessional fIrm to cvaluate the peTational aspects
of its E-rale projects and future use ofE-rate fimds. 27 It also states it wi11 ap ly its new anti
corruption procedures to funding rcqucsts for FY 2001 and 2002, including y service
substitution reqnests that may be required since the original submissions for 2001 and 2002.

. I

,

14. PRDOE states that it has insufficient funds to keep its technololl}1 development
I

,. See PRDOE Petition. See alm Wireline Compelilion Blireau Seeks Commenl On a Pelitl~n by Puerlo Rico
Department ofEducation to RElease Fund. A",ODelaled Wllh Sehools ,mdLibraries UnlverspJ Sarvlee Support
Mechanism/or Funding Yew, 2001 and2002, CC DockclNo. 02-6, Public Notice, DA 03·/731 (reI. May 16,2003)
(PlWOE PlIbltc Noltee). COll1lllenlS, all in support ofpRDOE's Petition, were submitted b~dle Han. Anihal
Acevedo-Vila, Resident Commissioner, Commonwealth ufPue:rto Rico, u.s. House ofRep esentatives; Centelmal
Communications COlp.; and The Hi,panic Informalion and Telecommunioatioll8 Network, I o. PRDOE had
selected PRTC for telecommunications service and Internet access and ORC foJ' Internet ac ess arid iutemal
connection::l fOF FY 2001. PRDOD sclcr..1od PRTC tor tcleconununicatiolls service, Internet cccss. and internal
connections and Sprint for teJecomnnUlicatiolt.1ll service fot, FY 2002. :

25 T'RI)OE Perlll,," at 5. There are 1,540 schools in the public system o[the Cammonwealtlj of Puerto Rico. fd. at
2~ note 1.

" See id. 015-6.

27 Jd ot6.
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"mgram underway without reentry into the E.-rate jJrogram?8 PRDOt state tbat vendors
provided B-rate-eligible services to PRDOE during funding years 2001-200 ruld still have not
received payment [or tilese services." It also indicates its desire to substitut a service rovider
other than DRC for internal lections m Fundin Year 2001, upon rceeiv' g a funding
commitment. Finally, PRDOE states that those who will lose e most am a mrrtai ent of its
technology initiative arc the 660,000 studOllts enrolled in Puerto Rico's publ e schools.
According to PRDOE, every year that PRDOE is unable to participatc in thc E-rate program
result~ in 50,000 Puerto Ricans graduating from high school without the hen fit. of the F.-rate
program.30

Ill. DISCUSSION

15. PRDOE asks the COmmission to directUSAC to resume process ng its applications
seeking discounts from the schools and libraries support mechanisms for F' 2001 und 2002. As
explained· aboVe, USAC deferred action Oil thcsea· Ilcations as a result of e benefi~ alulit
which rcvcalcdevldCl1cc of potential 1'0 ram violatio b PRDOE in rio eaJ:s. Subsequent
to thut audlt, OSAC became aware ofa number of local and federal law enf< rccmOl1t
investigations involving activities ofthe Puerto Rico Department of Educati n. Under the facts
presented here, it was appropriate for USAC to defer action on PRDOE's F . ·2001 and 2002
applications, \Ipon receiving the results of the beneficiary audit and leaming of the additional
investigations underway in Puerto Rico. We believe that such action is ncce sary to ensure that
the goals of section 254 are met. Specifically, we must guard against waste, fraud, and abuse of
E-rate funds to ensure that all schools and libraries receive the benefits of nc 'ess to advanced
telecommunications and information services. This is particularly importan here becau..e
demand for discounts under the schools and libraries support mcchanism co fumes to exceed the
supply of funds. To guard against waste, fraud, and abuse, it is reasonable f< r USAC generally
to defcr action on applications u on receiving evidence of otential ro am violations,
inel din evidence acquired from an active aw enforcem' '.'on r latcd to . e E-rate
related activities 0 . e app Jeant or an of the service roviders utilized by at app cant, un 11

such time as questions ratS le evidence can be resolved. Thus, US corree y e en~d

actIOn on .RDO ., s FY 200 I and 2002 applications mIt 0 the investiga .OIlS by several third
parties ofPRDOR's conduct with regard to activities related to their 1998, I 99, and 2000 E-rate
applications. 11mt deferral should generally continue until the investiga on reso ve ,or until
there is sufficient reason to believe thut potential program violations arc not implicated in the
defen'ed applications. .

16. We find that USAC proceeded in a probing and cautious fashion I. this case, which
is appropriate with respect to applications and/or Funding Request Numbers (FRNs) that are
linked to an ongoing law enforcement investigation. At the same time, we r cognize that

'" ld.•t 5. I

,. PRDOE Public NOli"e at2; see also Letter from Jon Sl.ter, PRT Telefonic. de Puerto Ri~O, 10 Co.ar Roy,
PRDOE. JUlle 13.2003. (pRT Telefonica de I'uerto Rioo Letter) ,

30 PlIllO/<: Peillion at 5.

31 uSAC's practice~which) a.~ this cao:;;e demollldrates, is the correot one) is specifically to d~fer action on any
aT'plicJl..t~Ot\ OT running TeqIJ.CSt number (FRN) when it is aware of an active law enrOtccmcn~ invcNtigation of either
the applicaat or .ervice provider rel.ted to !hat application or FRN.

6
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indefinitely deferring action on applications could inadveltelltly harm. indiv\( luals that ultimately
will be cleare.d of any wrongdo'"'' naTtir.111a.rlv;1'\ those Instances when an 1 vestigatinn takes
years. As we recently stated in addressing the State ofTennessee's petition pr relief, we arc
disinclined to relegate appllcatlons to fUl uncertam statlls for an mtlefllllte pc od of time durinR
the pendency or any protracted investigations: TbUS, we believe that there re circumstances
where dc±ernng act10n on an 8 hcatlon ill whole or 111 part is unnecessary L< prevent waste.
fraud ana abuse notwithstanding the pendencv of an ongomg law entorcemeIH lllveSUgauon.33

In reviewing such applications, however, USAC must subject such applieati ns and/or FRNa to
probing and cautious review and carcfully considcr the specific facts present d in each case. In
particular, where, as is true here, there are Jaw enforcement investigations pc ding, we think it
appropriate for USAC to Sublect these requests to u more intensive reView, tl .lIoICl1 to the nature
at tbe allegations that have been raised."'

17. Here, it was appropriate for USAC to defer action on PROOE's FY 2001 and
2002 applications in light of the ongoingrnvestigation of activities at PROO iii the recent prior··
years, particularly in Ughl of the indictment and conviction of the fonner Secretary ofEducation
for Puerto Rico for extortion activities related to contractors for PRDOE.3S I owever. as
discussed below, PROOE has convinced us that it has taken sufficient action to ensure that the
prior issues have been addressed and will not occur again. Thus, we direct [ SAC to review and
process the flmding requests ofPRDOE for FY 2001 and 2002, other than th pse associated with
DRC, consistent with the conditions contained in this Order. We conclude tI at such action is

""iiPPrQpriate in light ofPRDOE's change j'lleadership and the achievements f its recovery
program. TIlis conclusion ill no way should be viewed as condoning the acti Dns that occurred in
the first three years ofPRDOE's B-rate funding. We will address the approp iate measures that
will be taken with respect to funding years 1998-2000 in a separate, forthcon pug order.

18. As we stated in the recent Tennessee Order, the Commission take ~ seriously all
allegations ofwaste, fraud and abuse.'6 We are disturbed by the allegatioos f fraud and waste
relating to PRDOE's activities during the flISt three years ofPRDOE's partie 'pation in the B-ratc
program." Should the investigations of the flIst three years result in additiol' al convictions. the
Commission's suspension and debarment rules will automatically be triggercd.38 The petition .
betore us, as well aa our review of the record, however. convinces us that thei fundamental
circumstances of leadership am! administrative control have changed dmma~callysince the first
three years of the PRDOE program." Tn determining whether reliefis approtriate, we fulfill

gee Reque.<//ar Immediate Relfe/by Ihe SIal. afT.nn...... Order, CC Dockets No. 96' 45,97·21. FCC 03·161
(rel. July 2. 2003) (Tennesse.. Order). at paras. 12. 17.

n OfCOl.lrSeJ USAC must continue to deny all requests that are inconsistent with our rule!': aJ d requil-ementQ
applicable to 1he schools El1ld libraries support mechanism.

>I This heightened scrutiny may include site visits and other investigatory activities. as well s indc;>cndcnt audits.

:u Sec note 22 above.

)6 Tenne.~geeOrder at para. 11_

17 See supra nOle 20.

" Secmui Report and Order, 18 FCC Red at 9224-9228. paras. 64-77. See 01'0 47 CPR § 51.521

]9 E,g., r,RDOE's recovery progt;'anl has reva.mpec1 the ittftBst.mctuN cw.d networks in und llJl.Ong the liohoolsl und in
PRDOE', control offices. PRDOE Petition at 4. .

7
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both section 254' s requirement of ensuring quality services "at just, rcasona e and affordable
rates" and om duty to prevent wa..~te, fraud llnd abWle.40 We conchlde thal ~ eral fact\)r~ weigh

in favor ofdircc1lng USAC to reSllllle consideration ofP~DOE's FY 200 I a d 2002 funding
requests seeking discounts for services provided by PRTC ltI!d Sprint;

19. At the outset, we note that the aU",gations under investi ation rei to activitie.
occumn in riOT fundin ears while PRDOE seeks aetion on [undin" r tests fo subso:quen
years. e conclude that it is appropriate for USAC to procccd with rcspcct 0 thc latcr funding
years, aftcr subjecting the applications to heightened scrutiny to provide ass rances that the
issues undcr investigation for the earlier years are not present in FY 2001 an 2002. Based On
the representations made by PRDOE in this proceeding, PRDOE is rectifyin the problems
created by the prior administration." These efforts have allowed PRDOn to movc bcyond the
problems of tile fast and towards scction 254's goal of enhancing access at r asonahle and
affordable rates. 2 The current admiuistl'ation ofPRDOE has been and con' Ues to be
responsive tel-federal and lelcnl imthol'itieil -requesting information: PRDOE as undertaken
significant measures to install infrastluctnre, network, lind desk equipment, d has undcrtakcn
training to utilize these resources. Moreover, PRDOE launched aud implem uted these changes
from its Own funding sources, without relying on E-rate program fund.q.

20. Furthennore, we conclude, based on the record before us, that th re are no
outstanding allegations ofwaste, fraud, abuse, or other wrongdoing relating 0 any of thc cuncnt
PRDOE leadership or employees, with respect to funding years 2001 and 20 2. The only
chaIJet:1[le to PRDOF,'s procedurcs affccting those funding years has been n, olved in PRDOE's
favor. In response to allegations of bidding irregularities brought by the los' g 'bidder in
PRDOE's FY 2001 award, the Commonwealth's appellate court fbund agai st that bidder and
for PRDOE,43 Similarly, there is 110 evidence that allegations in a currently ending bid protest
for FY 2003 affects PRDOE's funding requests for FY 2001 and 2002. Acc rdil1g1y, we think
that the allegations pertaining to FY 2003 should be considered separately should not bar
consideration ofPRDOE's funding request for FY 2001 and 2002.4

' To furt er ensure that all
rules have been complied with for FY 2001 and 2002, we direct USAC, as cussed more fully
below, to engage the services of all. independent auditor to provide assuranc that there has been
compliance with the Commission's rules, We expect that auditor will ex e, among other

40 47 U.S,c' § 254 (b)(I); Tennessee Order at p,,,,,s, 17,22-23,

" PRDOE explains that it, E-rate recovery program h!l.' connected 600 schools to the cet1tnl1 nctwork, has trained
65% (27,000) of its teaching forco, has made $80 million in <chool eJec!TicaJ repairs.llljd installed 3,300 scltool
<oInputen<, PRDOE Petition at 3-5, I

"47 U.s.C. § 254 (b)(l). ~-I _

4i Ccntelmial Dc Puerto Rico v. Junta D~ Suba.vta~ Central-Departamento De Educaci6n, o. JR~2002-o03> &Uitlo
Libre ABooiado De Puerto Rico En EI Tnbunal De Cirouito Dc Apelamone,. Circuito Regio all De San JlIan, (l'eb,
6,2003), I

" Thc chllll",,1>" to the FY 2003 award was filed by the losing hidder in r'Y 2003, who h$"d to have hC<.'Il the
winning bidder io the PY 2002 award, That challenge to 1hc FY2003 award is Wlder coosid alion ia Pumo Rico
Telephone Company, Inc. v, JunIa de .'lubas/as Cenll'al-Ik.pwlamento d. Educaci6n, Soliei d de Reconsidemei6n
de Adjudicacion de Sobasta (Junta de Revision Adminisb..tiva Departamento de Bducaci6n filed Febnllu)' 14,
2003). We conclude thnt USAC shouW defer action on the portion, ofPIl.DOll's f\u:lding~ 2003 application
re.lating to this action until this matter is feAolved hy t1lo apprnpriate anthorities lU Pn~rto Ri.r.o. or it phtains I\dE.".t.wnte
assurances from an independent auditor that tJlere ~re no bidding irregularities with respect ~ FY 2003.
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things, cOl:npliance with Ihe Commission'. rule. on the eompet1l1veblt\dlll" proccss illt,o\\,'IN
2001 alld 2002.

21. Although USAC has not aeted on PRDOE's FY 2001 and 2002 pplieations, we
understand that PRDOE bas, in fact, received at least some of the se.rvices tI r which it requested
discounts.. We also und=t,md these servIce provIders have not been pmd the tull
tnondiScoWlted) amount.~·This situation IS not wlUsnal. Dne to the vast IllJ mber ot applications
each year for tile E-rate program, commitments often may not occur by the me a new funding
year, or even the new school year, commences. ApPlicants proceed at their own risk in takin!>
these services in advance offunding commitmentq, and ultimatelv mav be li hie for the full
amount onlle services, should fundmg comml mems ne dellled. In most ill tances, such
applicants receive cormnitmenb~at SOlue noint after the hmdmg year begins ana merefore obtain
their discounts retroactivelv. We. 1h"rcfore do not fault PRDOF nr it. r ohtaininll or
providine: servil''''' in thp .h~enceof commitments, so long as it is undcrstoed that the cvcnta!ll
'funding approval and payment, ifallY, will have to meet fully the requircments of our rillcs.47 ..

22. Taken together, the change in PRDOE's leadership, administrati n and operating
procedures represents a signitlcant demarcation point in PRDOn's relations hip with tho; Borate
program. We therefore viewPRDOE's conduct with respect to FY 1998, 1 99 and 2000 as
seveIllble from that ofFY 2001 and 2002, such that the two periods should e treated wi th
separate approaches and in separate orders. The analyses required for these two pel;ods (FY
1998-2000 and FY 2001-2002) stem from separate sets ofPRDOE decision makers employing
separate administrative procedures. Audit techniques will be able to exam; ne the relevant
conduct during distinct phases ofPRDOE's participation in the E-ntte program.

23. While we are aware that at least four separate investigations hav been initiated
relating to PRDOE, USAC has not, to date, undertaken an investigation of RDOn's compliance
with our rules during nJndlng years' "UUI and 2002. As a preconditIon to th commItment and
release ofFY 2001 and 2002 funds to PRDOB's sunnuers, PRDOE must be subiect to an
indeoendent audit to orovide assurances that PRDOE has cotnlllicd with the Commission's E-
rate rules for FY 2001 and 2002. USAC shall select the auditor, and that auditor shall perform

: -,.

ll1l audit consistent with the procedures currently being perlonned for pendirg beneficiary
audits.4R USAC may, at its discretion, utilize the auditor currently performijIg these beneficiary
audits. The audit shall he conducted in accordance with government auditiI\g standards.49 We

" PRT Telefonica de PuetlO Rico Leuer.

4(,ld

17 Tennessee Order at paras. 91 18.

.. USAC has retained the services of KI'MG Lt.!' to pelform agreed-upon procedures Hl1tIs of 78 bcneficiHrics of
the schools and libraries support mecbanism for funding year 2000. The procedures wer deYeloped by USAC, in
consultation with the Commission's Office of Iuspootor Ot.·Iwntl. The Rudit~ are being con lleted in accordllOce with
standards set by the American Institute for Cert.ified Public Accountants and Government . uditing Standal'd,.'$.

49 See ChicfFinlUlCial Officer's Ac't of 1990, Public Law No. 101·576, as expanded by theiOove=nt
MHnagement Reform Act of 1994, Public Law No.1 03·356. See ,11.,0 Application ofGen~r"lly Accepled
A{~(':oUhtingPrinciples/or Federal Agencies and Generally Accepted GCTYemment Auditing Standard.~ .
to the U"ivertlal Servlc, ~'und"tid th_ T,lecommunlcatlo". Relay Services Fund, we Do,*ctNo. 03.213, Order,
PCC 03-232 (",I. Del. 3, 2003).
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recognize tl,at it n1a)' not be <\PllIUllliate to ?el[oUll all thc -proccdures CUtre' tl'j bC\l1'E, '9crf.()\1'(\co.
in the ongoing beneficimy audits, given that in Ibis ease /he cntity llas not Ii tlla11y received any
funcUng under the progrmll. Moreover, we 110(C that the audit procedures currently being
performed in the ongoing beneficiary audits are designed not only to detern ine whether
beneficiaries complied with all Commission rules in effect dUling the relev' nt funding ycar, but
also to identify broader programmatic issucs that may warrant revisions to ( ur rules. The
procedures to be performed in the audit that we require today shall be tailor d to address the
particulm' issues raised in past investigations ofPRDOE relating to compliap.cc with Commission
rules in effect for the rel~vant funding years.

24. Based on tbe record before us, we also direct USAC not to nroce ss flmdini? reauests
involving DRC for any servic~s rendered duriog FY 2001 or 2002, or for pr or ycars, in the
absence o.ffurther direction from the " ion. This precaution is necessarY because t e
Department 01' Justice onllc Commonwealth ofPuerto Rico is investigatin~ DRC's'performance
as a !PInier contractor-of-record.'" The record before liii contains no furthe information on the
status or conclusions of that invcstil?atiol1. Wc conclude it appropriate unde thcsc circumstances
for USAC 16defer ac~lOT1'i:ndetjnitelyon all FRNs involvinl? DRC because JSAC is aware of an
active law enforcement investigation dll"ectly related to these FRNs (nameh, an investigation
relating specifically to the conduct ofDRC vis-n-vis PRDOE as a vendor 0 services supported
by the E-rate). Conversely, where, as here, the applicant selected other sm 'ce providers for
other funding requests, and wc are not aware of any pending invcstigations fPccifically relating
to thosc servicc providers' conduct vis-a-vis PRDon, we conclude it appro riate for USAC to
proceed with respect to those other FRNs, atter subjecting those FRNs to h ightened scrutiny
tailored to the nature of the allegations nuder investigation.5

I Further, to th extent that funds are
committed to PRDOE for FY 2001 and 2002, requests to change service pr viders52 and/or
substitutc scrvicc or cquipmcnt53 may bc considercd, consistent with cxistir~ prcccdent.~
requests will not be entertained with reS1Ject to the FItNs involving DRe at hi, time, pending
resolution oftha investigations relating to DRC.

25. Finally, USAC has not undertaken a full investigation of the circumstances
surrounding PRDOl3's participation .in the Ii-rate program during i.ts fU'st th ee years. It is'
critical that we expeditiously resolve all outstanclli1g issues relating to fundi g years 1998, 1999
and 2000. We accordingly direct USAC to engage an independent auditor to examine PRO()E's

,. PRDOE Pelition at 5, Exhibit XII.

SI Thus, undel' the fact..:; presented here, for funding l'eqnest'J involving service providers o~'er than lhe one known to
be under investigation, VRAC may i~!Me affirmative funding coolmittnents if it determines atler subject.ing those
requ.el\ts to more intensiv~ review, tha.t the service providers for those FRNs are not impli ted in the hitmes under
investigation, and the applicant ""u .ervice pruviucr. have eomplic<1 with prugrarn rules fOr those FRNS, The
existence of an allegation, for iwtancc, of i:t competitive bidding violatiun with respect to t 0 selection of one service
provider should not precl\lde action on FRNs involving olh~~ s~C\lic" providers.

,n See Tn the Maller ofReque,tfor Review oflhe Ded,ion oflhe Univer"al Service Admini!lil'otor by Copan Public
Schools. Copan Oklahoma. Federal-Slale Joini Board on Universal Service. Changes to thp Board ofDirecia,"" of
Ihe National Rxchange Can'er ASsociation. Inc.. CC Docket Nos. 96-45 and 97-21, 15 FCC Red 5498 (2000)
(Copan Order). See also http://www.sl.universalservice.org/referonce/SpinChange.a;l;n.. ,

53 Se.rJ 111 the Matter ofRequest/or Guidance by Univcrrsal Se.rvice Administrato1· Concernimg the Request ofLos
AJ2g@.I~~ Uniftl!d Sr.hnnl f)ktri.r.t, C".('; Docket NOR. Qn4:'i Md 97-21 J Order, 16 FCC 'Ron ~4!b(ij At 3499 (Com. C::Lr.
Bur. 2001). Sae also hltp:l/www.sl.lmivcrs.l.crviee.orgfrcfcrem:c/ServiccSub..,p.' .
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first three B-rate fundi1lg years, FY 1995, 1999 and 2000. This audit shall b conducted
separately from the andit ofFY 2001 and 2002, ami is not a precondition to he release ofFY
2001 and 2002 funds on behalf ofPRDOn, should such commitmcnls and d sbun;~'lllenls be
warranted. This audit may be conducted by the. same auditOI' as tbe audit 1'0 FY 2001 and 2002,
but that is not a requirement. A. with the audit for FY 2001 and 2002, the a Idit for FY 1998
2000 shall be conducted in a munner consistent with the procedu_es current! being performed
for pending beneficiary audits, and in accordance with govenunent attditing tandard~. TIle
Commission will use tlle audit ofPY 1998·2000 in determining what action 's appropriate with
respect to I'RDOE for the first three yea.. ofPRDOE's E-rate program.

26. We will not hold PRDOE lo a standard above and beyond that re uired by our rules,
but neither will we accept anything less. We caution PRDOE that should it e determined that
PRDOE did not, in fact, properly comply with aU applicable FCC rules for nding years 2001.
and 2002, funding commitments for those years will be denied. The hcighle led scmtiny to
which we subject PRDOE's requests is appropriate iidight ofthe actions of RDOE in the past.
hllight of these factOI'~, we tlnd it consis.tent with scction 254 to direct USA to resume
processing ofPRDOE's FY 2001 and 2002 funding requcsts associated wi· PRTC and Sprint,
conditioned on the results of the ind~"P~~ldent audit demonstrating PRDOE's material compliance
with the Commission's niles. The Commission .is cOHl1nitted and obliged to implement the E
rat" propam by advancing the overall public interest, a requiremcnt we find is fulfilled by this
OrderS

IV, ORDEIUNG CLAUSES

27. ACCORDINGLY, IT IS ORDEl{ED, pursuant to sections 1-4, 1\I d 254 of the
Communications Act of 1934, 47 U.S.C. §§ 151-154 and 254, and section 5 .503 of the
Connuission's rules, 47 C.P.R. § 54.503, that the PRDOn Petition filed by e Puerto Rico
Dcpartment ofEducation on January 30, 2003, IS GRANTED to the extent rovided herein, and
~ubject to the conditions stated herein. We instruct SLD to resume review o· PlillOE's funding
requests for year 2001 and 2002 applications and, if appropriate, issue the re uisite funding
decision commitment letters and subsequent dishUl'scmCJJts pursuant thercto .

,

28. IT IS FURTHER ORDERED that this Order is effective upon release.
I

FEDERAL COMMUNICATlqNS COMMISSION

Marlene H. Dortch
Sccrotary

~1 Upon conclusion afmis independenlulJdit. we will review tho first three years of PRDOE's participation in the: E
rate program_
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COMMONWEALTII OF PI}ERTO RICO
DEPARTMENT OF JUSTICE

OFFICE OF TIlE CHIEF PROSECUTINGAlTO
P.O. BOX 9020192, SAN JUAN, PR0°9°\1-019

RECEIVED &INSPECTED

AUG 14 2006

FCC - MAILROOM

Hon. Pedro G. Gol"'O Amador
Chi., Prosecuting Attorney

Tel.: (787)7 :UOD /729-2199
Fax: 787) 977-2245

March 28,2006

John F. Nevares
John F. Nevares & Assoc. PSC
P.O. Box 13667
San Juan, PR 00908-3667

Dear Mr, Nevares:

It is hereby certified that as of Januwy 12, 2006 there we e no pending
investigations of Data Research Corporation (~DRC') by e Department
of Justice of the Commonwealth of Puerto Rico rela ed to DRC's
involvement with the E-Rate Program.

Sincerely,

Q~n a.
Pedro G. GOfch Am~r L

Chief Prosecuting Attorney of Puerto Rico

EXHIBIT
1/ I I I
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Please refer
to: 60'514191-0008

John F. Nevares, Esq.
P.O. Box 13667
San Juan, PR 00908'3667

U.S. Departmellt ofJuslic.

Antitrust Division

Atlanta Office
Richard B. Russell Bo,ldmg
7) Spring Streel. S. W.• Soil. J 76

Atlanla, Georgia 30303

July 7, 2005

FedEx

RECEIVED &INSPECTED

AUG 14 2006

FCC - MAILROOM

404/33/·7/00
(Common:lol & FTS)

FAX 0104/331-7110

Re: GTRnil .TUTV Subnoena to Data Research COTnorRtioD dated 9/10/03

Dear Mx. Nevares:

Enclosed please find your client's documents produced in re ponse to the
above referenced subpoena. We are returning these documents bE cause we have
concluded our investigation.

Ifyou have any questions, please don't hesitate to call me a~ the above
number.

Sincerely,

~(~
James J. Kurosad
Trial Attorney

EXHIBIT

j "3 It
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RECEIVED &INSPECTED

AUG 14 2006

FCC - MAILROOM

SALAS & Co., L.C.
650 Poydras Street. Suite 1650 • New Orleans. LA 70130

Marlene H. Dortch
Secretary

Federal Communications Commission
9300 E. Hampton Drive

Capital Heights, MD 20743
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